
occur r ingdur ingtha tn ine-monthper iod .  I t  was suggestedthattheDepartment 
use CPI-U f i g u r e s  from J u l y  1 becausetheyare more recen t .  The Department 
re jec tedtha tsugges t ion  becausethedate o f  i ssuancefo rtheJu ly  CPI-U 
f l u c t u a t e s  and if p u b l i c a t i o n  i s  n o t  t i m e l y ,  r a t e  s e t t i n g  c o u l d  be delayed. 
Some speakers c r i t i c i z e d  u s i n g  t h e  CPI-U to  c a l c u l a t e  limits on wages payable 
byICF/MRs. The CPI-U does n o t  measurechanges i n  wages, b u t  wage changes are 
r e f l e c t e d  i n  changes i n  t h e  cost o f  goodsand the re  i s  a c o r r e l a t i o n  between 
thetwo. Dr. Bjork notedtha t  wage increasesof ten  exceed CPI-U f i gu res  and 
t h a t  wage increases i nt h eh e a l t hc a r ei n d u s t r y  havebeenoneand o n e - h a l ft o  
two t imesgreaterthanthepercentage changes o c c u r r i n gi nt h e  CPI-U. The 
Department r e j e c t e du s i n g  a d i f f e r e n ti n d e x  t o  measure wage changesbecause i t  
i s  concernedwi ththera tea twh ich  wages have r i s e n  andhas determinedthat  
such wage increasesshould be l i m i t e d .  For thereasonsstated,  i t  i s  
conc ludedthatus ingthe CPI-U index t o  limit increases i nc o s t sd u r i n gt h e  
ra teyear  i s  necessaryandreasonableasproposed. 

136.Usingthe CPI-U t o  limit increases i ns a l a r i e s  was a l s oc r i t i c i z e d  
from anotherangle.ClydeJohnsonnoted, for  example, thatpercentage 
l i m i t a t i o n s  a r e  i n h e r e n t l y  u n f a i r  to p rov ide rs  who havelowerperdiemrates 
and genera l l ylowersa la rysca les .  He n o t e dt h a tt h e s ea r et y p i c a l l yo l d e r  
f a c i l i t i e s  who were paying lower s a l a r i e st h a nt h o s eg e n e r a l l yp a i di nt h e  
i n d u s t r ya tt h e  t i m e  CPI-U l i m i t a t i o n s  were first enacted. He concludedthat  
they will never be able t o  r a i s et h es a l a r i e s  o f  t h e i r  employees to  t h el e v e l s  
g e n e r a l l yp r e v a i l i n gi nt h ei n d u s t r y .  Such "equi tyadjustments"would be 
d isa l lowed due t o  the CPI-U l i m i t a t i o n .  The a b i l i t y  to  r e t a i n  q u a l i f i e d  
personnel and to  paythem a t  p r e v a i l i n g  wage l e v e l s  i s  impor tant  to the 
i n d u s t r y .  Some r e l i e f  may be a v a i l a b l e  as a r e s u l t  of theDepartment's 
amendment t o  subpart 1 ,  i t e m  A ( 2 ) .  That amendment exemptedprogramcostsfrom 
t h er e q u i r e m e n tt h a ta l l o w a b l eh i s t o r i c a lo p e r a t i n gc o s t si n  each o p e r a t i n g  
costcategorynotexceedtherespect iveoperat ing cost r a t e  i n  a f f e c t  d u r i n g  
therepor t i ngyear .  However, theDepartment may wish t o  cons idero ther  forms 
o f  r e l i e f .  I t  couldenact a waiverprovisionunderwhichtheDepartmentwould 
r e v i e w  requests for  equi tyadjustments,  or i t  c o u l d  p e r m i t  f a c i l i t i e s  whose 
operat ingcostsarebelowthemediancalcu lated to  use some of theopera t i ng  
costsavingstheyhaveachieved for salarypurposes.Whi lesalar iescomprise 
a ma jo rpo r t i on  o f  ICF/MR costs ,  i t  does n o t  follow t h a t  any s a l a r y  
adjustments i n  e x c e s s  of the CPI-U l i m i t a t i o n sw o u l d  be i napprop r ia te  or 
unnecessary .Fac i l i t iesshou ld  be ab le  t o  make sa laryadjustments or " e q u i t y  
adjustments" when necessary t o  p r o v i d e  employees w i t h  a p r e v a i l i n g  wage, t o  
comply w i t h  minimum wage laws or i n  o r d e r  to  r e t a i n  employees. 

I n  i t s  post-hear ing comments, theDepartmentproposedan amendment t o  i t e m  
A to  exempt t h e  a l l o w a b l e  c e r t i f i e d  a u d i t  c o s t  p e r  diems ca lcu latedunder  
subpart 1 , i t e m  E f romthe CPI-U adjustment. The r u l e ,  as amended, i s  
necessaryandreasonableandthe amendment made does not c o n s t i t u t e  a 
s u b s t a n t i a l  change for  purposes o f  Minn.Rule1400.1100(1985). 

9553.0050,subp. 2 ,  i t e m  E .  

137. I f  a f a c i l i t y ' st o t a lo p e r a t i n g  costs for therepor t i ngyear ,  
exc lud ingspec ia lope ra t i ngcos ts ,a re  l e s s  thanthe sum of  the  limits 
computed i ns u b p a r t  1,  i t e m  A ,  subitem ( 2 1 ,  t h e  f a c i l i t y  i s  e n t i t l e d  t o  
r e c e i v e  thed i f f e renced iv idedbythegrea te r  o f  r e s i d e n t  days or 85% o f  
capac i t y  days as an e f f i c i e n c yi n c e n t i v e ,b u tt h e  maximum amount t h a t  can be 
received i s  l i m i t e dt o  $2 perres identperday.Thisa l lowance i s  no t  
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available to facilities whose program allowable historical operating costs 
during the reporting year are below the program historical operating cost 
limit. That is, if the costs incurred in the program area are less than the 
costs allowed in its rate for the reporting period, the efficiency incentive 
is not allowed. The purpose of the incentive is to reward facilities who 
channel cost savings in the reporting year into the program area. The 
Department proposed an amendment to this item to ensure that nonallowable 
costs are not reimbursed through the efficiency incentive and to make it clear 
that they have to be included in the calculation. This item i s  necessary and 
reasonable as amended for the reasons stated by the Department and the 
amendment made does not constitute a substantial change for purposes of Minn. 
Rule 1400.1100 (1985). 

9553.0050, subp. 3, One-time Adjustment to Program Operating Cost Payment 

Rates. 


138. Many ICF/MRs were developed in the period from 1970 t o  1977. The 
individuals they served were moderately or mildly retarded and required
minimum levels of care. However, over the years, the type of residents served 
has changed dramatically. This change was due, in part, to the Consent Decree 
originally issued in Welsch v. l i k i n s  373 Fed. Supp. 487 (D.Minn. 19741,
wherein the Federal District Court for Minnesota required that the state 
provide mentally retarded residents in state hospitals with the least 
restrictive care alternatives possible. To comply with the Consent Decree, as 
amended through the years, the types of residents served by ICF/MRs has 
changed, and ICF/MRs are now faced with the necessityof caring for severely 
or profoundly retarded individuals someof whom have medical disabilities or 
pronounced behavior problems. To serve the more severely retarded population
being transferred from state hospitals, and to provide the special services 
needed by those residents who suffer from behavior problems or other medical 
disabilities, ICF/MRs are faced with the necessityof hiring additional staff 
persons or persons with better training Walter Baldus noted, for example,
that facilities may be required to hire qualified mental retardation 
professionals, to hire additional staff and to hire professionalsin 
occupational therapy, physical therapy and psychology. The one-time rate 
adjustment proposed by the Department in subpart 3 was designed to address 
those problems. It permitted a one-time adjustment to a facility's program
operating cost payment rate when the Commissioner issuedan Order requiring
the facility to correcta deficiency in the number or typesof program staff 
necessary to implement individual resident habilitation plans. The original
rule was criticized by a number of individuals. For example, �mil Angelica
and Sue Abderholdenof the Association of Retarded Citizens (ARC) of Minnesota 
noted that the original rule did not effectively address an ICF/MR's ability 
to adapt its program staff to meet the needsof the new kinds of residents 
coming into those facilities. Since the proposed rule only provided for a 
program adjustment when a deficiency was cited by the Commissioner, ARC 
representatives noted that a facility would either have to take an individual 
whose needs could not be met within their program rate and absorb the 
additional costs involved: or take the individual, not meet their needs, and 
wait until a deficiency was cited in order to get the funds to meet those 
needs. They noted that the facility would either have costs which would never 
be recovered or the individual's needs would not be met. Based on these and 
other similar comments, the Department has proposed to amend itemA of this 
subpart to read as follows: 



A. The commissioner shall allow a one-time adjustment to a 

facility's program operating cost payment rate when the 

commissioner or the commissioner of health has Issued an 

order to the facility under parts 
9525.0210 to 9525.0430 or 
parts 4665.0100 to 4665.9900; or when the federal 
government has issued a deficiency order under 42 C.F.R.,
section 442 requiring the facility to correcta deficiency
in the number or type of program staff necessary to 
implement individual resident habilitation plans; or when 
the commissioner has determined a need exists based on a 
need redetermination plan approved pursuant to Minnesota 
Statutes 252.28 and rule parts 9525.0015 to 9525.0145 
(emergency) provided that: 

* I 

139. ICFIMRs are licensed either as Class A or Class 8 residences 
depending on the self-preservation skills of their occupants. Class B 
facilities generally serve more dependent populations. Luther A. Granquist
counsel for Legal Advocacy for Developmentally Disabled Persons in Minnesota,
criticized the language permitting only a "one-time" adjustment. In his view,
adjustments should be permitted whenever necessary. The quoted language does 
not mean that only one adjustment can be made. On the contrary, the 
Department's SNR (p. 49) indicates that those words apply to the numberof 
adjustments that can be made for each deficiency. In other words, if there 
are two deficiencies two "one-time" adjustments may be made. The quoted words 
were used because once rates are adjusted, the historical cost base for the 
next reporting year is adjusted If the monies are actually spent for the 
specified purpose. Therefore, one cost adjustment for each deficiency is all 
that i s  necessary. Mr. Granquist's comments actually go to item G of this 
subpart which, as originally proposed, authorized such one-tlme adjustments
only once for each facility. The Department now proposes to amend itemG t o  

limit the adjustments that can be made to one In a three-year period. The 

Department has determined that more than one adjustment in a three-year period 

will not be necessary because the Department has amended parts 9510.0120 t o  

9510.1140 (Rule 186) to allow the special needs rate to cover 
a period of 

three years. That change coupled with the amendments proposed to subpart 3 

will enable providers to meet changing program needs. 


The Department proposed several other technical amendments to subpart 3 as 
a result of the major amendment discussed above. None of the amendments made 
constitute substantial changes for purposes of Minn. Rule 1400.1100 (1985).
Although M s .  Martin still feels that the scope o f  the rule should be expanded,
subpart 3, as amended, is necessary and reasonable. 

DETERMINATION OF THE SPECIAL OPERATING COST PAYMENT RATE 

9553.0051, Special Operating Cost Payment Rate. 


140. Due to the changes made In part 9553.0040 and other portions of the 
rule, it is necessary to adopt procedures for calculating the special
operating cost payment rate. The new procedures are contained in part
9553.0051. It provides that the total allowable costs in part 9553.0040,
subp. 6, as adjusted by part 9553.0041, subp. 16, must be divided by the 



greater of resident days or 85% of licensed capacity days to compute the 
special operating cost payment rates. The calculation proposed is consistent 
with the amendments suggested by public commentators and the methodology used 
to compute the payment rate is consistent with the methodology applied to 
other cost categories. Therefore, it f s concluded that this language is 
necessary and reasonable and that it does not constitute a substantial change
for purposes of Minn. Rule 1400.1100 (1985). 

DETERMINATION OF PROPERTY RELATED PAYMENT RATE 


9553.0060. subp. 1 ,  Depreciation. 


141. Allowable depreciation expenses under the rule are governed by
subpart 1 of this part. Under item A, and subject to some limitations 
discussed below, the historical cost of a facility's capital assets must be 
used as the basis for calculating depreciation. The historical cost of 
donations between a provider and a related organization i s  the net book value 
of the capital asset to the donor. A donated capital asset i s  one acquired by
the facility without the payment of cash, property or services. Depreciation
is not allowed on capital assets or portions of capital assets purchased with 
federal, state or local appropriations or grants unless repayment is required
from the facility's revenues. The historical cost of capital assets must be 
increased by the costs of additions or replacements that are required to be 
capitalized. The increased depreciation expense resulting from the 
capitalization of additions or replacements must be recognizedin the 
calculation of the payment rate following the reporting year in which the cost 
was incurred, without regard to the date when the asset was purchased.
However, increased depreciation expense can only be claimed from the point
construction was completed or the capital asset was replaced. These 
provisions are necessary and reasonable as proposed. 

9553.0060, subp. 1 .  item A, subitem ( 5 )  

142. Under item A(51, initial accumulated depreciation on used capital 
assets of providers entering the Medical Assistance program after December 31,
1983 must be calculated using a useful life schedule set forth in the rule,
starting from the laterof the date of completion of construction or the time 
of purchase by the current owner. However, the initial accumulated 
depreciation on such capital assets cannot exceed 50% of their historical 
capital costs. The meaning and purpose of this section is unclear. The 
Department's SNR (p. 53) states that this rule is necessary to clarify how the 
accumulated depreciation on used assets will be determined so that the 
remaining depreciation to be included in the reimbursement rate can be 
calculated. According to the SNR, limiting the accumulated depreciation to 
50% o f  the historical capital cost i s  a reasonable way to make sure that the 
provider i s  able to receive some depreciation ona used asset to compensate
him or her for the cost of that asset. The Department's explanation does not 
establish the need and reasonableness of the rule proposed with an affirmative 
presentation of facts or understandable policy decisions. It was not shown 
why the purchase of used capital assets by providers who entered the Medical 
Assistance program after December 31, 1983 should be treated differently than 
the purchase of used capital assets made by providers entering the program
prior to December 31, 1983. For example, if they both purchase the same used 
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a s s e ti n  1986, why shouldthebasisused be d i f f e r e n t ?  Moreover, if the 
Department i s  i n tend ing  t o  look o n l y  a t  c a p i t a l  a s s e t s  i n i t i a l l y  a c q u i r e d  a t  
thet ime a providerenterstheMedicalAssistanceprogram,there i s  noreason 
why assetsshould be v a l u e dd i f f e r e n t l y  upon i n i t i a le n t r yt h a nt h e yw o u l d  be 
i f  they were a c q u i r e da t  some la te rda te .S incethere  i s  noexplanat ion why 
the cost o f  a usedi temshouldnot be f u l l y  d e p r e c i a b l e  b y  f a c i l i t i e s  e n t e r i n g  
MedicalAssistanceprogramafter December 31, 1983, t h i s  i t e m  i s  notnecessary 
and reasonable. The Department may be a t tempt ing  to  limit the amount of 
deprec ia t i ona l l owab leonasse tstha t  were prev ious lydeprec iatedunderthe 
MedicalAssistanceprogram. The reference to  usedassets,then,would be 
assetsprev ious ly  used i n  t h e  programratherthan a usedcarpurchased from a 
cardealer .  Thus, theDepartment maymean tha tasse tsacqu i reda f te r  December 
31, 1983 cannot be f u l l yd e p r e c i a t e d  i f  they were i ntheMed ica lAss i s tance  
program a tt h et i m e  of  purchase. I f t h a t  i s  intended, and when read i n  
conjunct ionwithsubi tem(61, an assetpreviouslyused IntheMed ica l  
Assistanceprogram may n o t  have i t s  bas isread jus ted  on resa le ,  and a l lowab le  
depreciat ionundersubi tem ( 5 )  will be l i m i t e d  to t h e  h i s t o r i c a l  c o s t  i n  t h e  
MedicalAssistancesystem,exceptassubitem ( 5 )  otherw isea l lows.  I f  t h a t  i s  
theDepar tment 'sin tent ,  or i f  i t  has some o t h e ri n t e n t ,  i t  may amend subitem 
( 5 ) .  If i t  does t h a t ,t h e  need and reasonableness of the  amended r u l e  will be 
cons ide reda tthet ime  o f  theCh ie fAdmin i s t ra t i ve  Law Judge's f i n a l  r e v i e w  o f  
theru les .  

9553.0060,supb. 1 .  i t em A,  subitem (6 ) .  

143.Under t h i ss u b i t e m ,t h eh i s t o r i c a lc a p i t a lc o s t  o f  t h ec a p i t a l  
assets and theaccumulateddepreciat ion o f  thosecapi ta lassetsmustnot  be 
ad jus ted  for  e i t h e r  a f u l l  or p a r t i a l  change o f  ownership,reorganizat ion o f  
p r o v i d e r  e n t i t i e s ,  or f o r  any c o s t sa s s o c i a t e dw i t hr e p l a c i n ge x i s t i n gc a p i t a l  
assets as a r e s u l t  o f  a casua l t y  loss. Thisru ledes igned t o  a v o i d  a r t i f i c i a l  
increases i n  t h e  b a s i s  o f  cap i ta lasse tswh ichwou ldo therw iseresu l t  when 
changes of  ownership or reorganizat ionsoccur .  The Departmenthasdetermined 
t h a tr e c o g n i z i n g  cost i n c r e a s e sr e s u l t i n g  from thesa le  of cap i ta lasse tsused 
intheMedica lAss is tanceprogramonlytends t o  increasecos tswi thout  
i n c r e a s i n gr e s i d e n tb e n e f i t s  and a c t u a l l y  r e s u l t s  i n  t h e  s t a t e ' s  payment of  
assets more thanonce.Thissubitem i s  designed to implementtheprov is ions
o f  42 U.S.C. 5 1396a(a)(13)(B), as amended bythedef ic i tReduct ionAct  o f  
1984 (DeFRA). Underthestatute,theStatePlan for MedicalAssistancemust 
containassurancesthattheperdiemratescalculatedbytheDepartment will 
notincreasesoley as a r e s u l t  o f  a change i n  an " in te rmed ia tecare  
f a c i l i t y ' s ' 'o w n e r s h i p .  To implementthestatute,theDepartmentproposes t o  
d i s a l l o w  a step-up i n  t h e  b a s i s  of  a f a c i l i t y  when i t  i s  so ldunderth is  
subitem, and t o  d i s a l l o w  any a d d i t i o n a li n t e r e s t  expenses i ncu r red  as a r e s u l t  
o f  such a saleundersubpart 3 ,  item E. I na d d i t i o n ,  undersubitem ( 5 ) .  i t  
may in tend  t o  limit thedeprec ia t i ona l l owab le  t o  thepurchaser .  These 
r e s t r i c t i o n s  onal lowablecostswere very c o n t r o v e r s i a l .  

144.  Mary Mar t i na rguedtha t  ICF/MRs were notin tended to  be i n c l u d e di n  
the  DeFRA amendments t o  sect ion1396(a),  and t h a t  no l i m i t a t i o n ss h o u l d  be 
imposedonthesales o f  ICF/MRs. Although ICF /MRs  arenotment ioned i nt h e  
l e g i s l a t i v eh i s t o r y ,  as she noted,under 42 U.S.C. 5 1396d(d).intermediate 
c a r e  f a c i l i t i e s  a r e  d e f i n e d  t o  i nc lude  ICF/MRs, and a t  t h i s  t i m e ,  no o f f i c i a l  
cons t ruc t i on  o f  t h e  s t a t u t e  hasbeen made bytheresponsib lefedera lagency or 
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thecour ts .Giventhepla inlanguage o f  t h es t a t u t o r yd e f i n i t i o n  and thelack  
o f  any a u t h o r i t a t i v ei n t e r p r e t a t i o ne x c l u d i n g  ICF/MRs,  theDepartment 's 
dec i s ion  t o  app ly  i t  as w r i t t e n  i s  necessary and reasonable.  

DeFRAwas c l e a r l y  i n t e n d e d  t o  apply  t o  nurs ing  homes, and to  prevent  
paying fo r  the  same cap i ta lasse tstw ice .  M s .  Mar t i na rguedtha trecogn i t i on  
o f  a step-up i n  b a s i s  onresale does no tinvo lvepay ing  for the  same assets  
t w i c e ,  bu tmere lyrecogn izesincreasesintheva lue  o f  assetss incethet ime 
o f  t h e i ro r i g i n a lc o n s t r u c t i o n  or purchase.Thatargument,whichcouldalso 
be made i nt h en u r s i n g  home contex t ,  i s  notpersuasive.Forpurposes of the  
MedicalAssistanceprogram,propertyvaluesarefrozen anddo n o t  i n c r e a s e  i n  
va lueovert ime.  A s  such,theyhavenoincrease i nv a l u eo v e rt i m e  for 
MedicalAssistancepurposes.Whilereasonableminds may disagreeonthe 
m e r i t s  o f  such a r e s u l t ,  i t  was no t  shown t o  be c o n f i s c a t o r y  or i l l e g a l .  

A s  was discussed atthehear ing,theDepar tmentin tends t o  rep lacethe  
p r o p e r t y - r e l a t e dr e i m b u r s e m e n tp r o v i s i o n si nt h i sr u l ew i t h  a renta lapproach 
a t  some t i m ei nt h ef u t u r e .H o p e f u l l yt h a t  will bedone soon. A s  Mr. Sajev ic  
noted, a renta lapproach will p e r m i t  f a c i l i t i e s  to  be s o l d  a t  t h e i r  c u r r e n t  
va lueinthemarke tp lace  becausesuchsales will n o ta f f e c tr a t e s  -- r a t e s  
will be setonthebasis  of va luesthatareindependent  o f  purchasepr ice.  

M s .  Mart ina lsorequestedthattheDepar tmentadoptanexcept ion 
p e r m i t t i n g  anadjustment to  t h e  h i s t o r i c a l  c a p i t a l  c o s t  of  a s s e t si n v o l v e di n  
a change o f  ownersh ip  resu l t i ng  from thedeath or d i s a b i l i t y  o f  a p r i n c i p a l  
owner.Pendingtheimplementation o f  a rentalconcept,such a p r o v i s i o n  makes 
senseand theDepartment I s  urged t o  adoptsuch a r u l e .  Ifthere  i s  a concern 
t h a t  i t  will no t  be approvedbythefederalagency, i t  cou ld  be made 
cond i t iona lon  suchapproval. 

9553.0060,subp. 1. i t e m  B .  

145. Th isi temrequ i resprov iders  to u s et h es t r a i g h tl i n e  method o f  
comput ingthedepreciat ion of c a p i t a la s s e t s .  Undertheru le ,bu i ld ings  have 
a u s e f u l  l i f e  o f  35 years,physicalplantimprovements and a d d i t i o n s  have a 
u s e f u ll i f ec o e x s t e n s i v ew i t ht h er e m a i n i n gu s e f u ll i f e  o f  t h eu n i t  or 15 
years,  and landimprovements have a u s e f u ll i f e  o f  20 years.Deprec iab le 
equipmentotherthanvehicleshave a u s e f u l  l i f e  o f  f i v ey e a r s  and veh ic les  
a rerequ i red  t o  be deprec ia tedoverfouryears .Requ i r ing  a standard method 
o f  dep rec ia t i on  and u n i f o r mu s e f u ll i v e s  for  c a p i t a la s s e t s  i s  necessary and 
reasonable i n  o r d e r  t o  o b t a i n  u n i f o r m i t y  o f  t reatment  and comparab i l i t y  of 
costs  among thevar iousprov iders .  The Department chose t h es t r a i g h tl i n e  
methodbecause accelerateddeprec iat ionmethodologiesincreasedeprec iat ion 
payments w i thnores identcarebenef i t s .Sub i tems ( 2 )  and ( 3 )  governthe 
c a l c u l a t i o n  o f  t h e  u s e f u l  l i f e  of  used c a p i t a la s s e t s  and leasehold 
improvements. Those p rov i s ionsa recons is ten tw i thmethodo log iescon ta inedin  
subitem ( 1 ) .  For thereasonsstated, i t  i s  concludedthattheprov is ions of 
i t e m  6 arenecessary and reasonable and may be adopted. 

9553.0060,subp. 1 ,  i t e m  C . ,  subitem ( 1 ) .  

146. Subitem ( 1 )  limits t h et o t a lh i s t o r i c a lc a p i t a lc o s t  o f  c a p i t a l  
assets to  theperbedl im i ta t i onsannua l l yes tab l i shed  for  Class A and Class B 
f a c i l i t i e s .  The inves tmen tpe rbedl im i ta t i onsonto ta lh i s to r i ca lcap i ta l  
costs c o n t a i n e di nt h i si t e m  were designed t o  addresstheprovis ions o f  Minn. 
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S t a t .  5 2566.501,subd.3(b),whichrequirestheCommissioner t o  promulgate 

r u l e sc o n t a i n i n gp r o v i s i o n s  to  limit thereimbursement o f  propertyexpenses. 

These inves tmentperbedl im i ta t ions  were first adopted i n  1973andhavebeen 

c o n s i s t e n t l ya p p l i e d  to  ICF/MRs s incetha tt ime .  The limits i n i t i a l l y  adopted 

havebeen annua l lyad jus ted  fo r  i n f l a t i o n  basedonchanges i n  t h e  c o n s t r u c t i o n  

pr i ceindex .Severa li nd i v idua lsa rguedtha tthel im i ta t i onsp roposedbythe  

Depar tmentdonotre f lec tthecur ren tleve l  o f  investmentrequi red of new 

ICF/MR f a c i l i t i e s .A l t h o u g ht h e  SNR does n o tc o n t a i ns t a t i s t i c a ld a t a  

ver i fy ingtheaccuracy  o f  t h e  l i m i t a t i o n s  used,thefactthattheDepar tment  

or ig ina l l yadop tedf i gu reswh ichre f l ec tedthosecos ts  andhasusedthem 

c o n s i s t e n t l y  for thepas t  12 years and updatedthem fo r  changes i n  t h e  

cons t ruc t i onp r i ceindexg ives  them a s u f f i c i e n t  degree o f  r e l i a b i l i t y  t o  

supportthe needand reasonableness o f  t h e i rc o n t i n u e du s e .I nt h e  absence of 

some c o n c r e t ed a t ae s t a b l i s h i n gt h a tt h ef i g u r e sa r ei n a c c u r a t e ,t h e i r  

continueduse is appropr ia te .  


147.MarkLarsonand o thersquest ionedwhetherthel im i ta t ionsapp ly  t o  
t h ea l l o w a b l ep o r t i o n  of c e n t r a lo f f i c ep r o p e r t yc o s t sw h i c ha r e  now inc luded 
i nt h ea d m i n i s t r a t i v eo p e r a t i n g  cost ca tegory .S incecent ra lo f f i ceproper ty  
costs a r en o ti n c l u d e di nt h ep r o p e r t yc o s tc a t e g o r y  astheyhave been i n  t h e  
p a s t ,  c e n t r a l  o f f i c e  c a p i t a l  a s s e t s  n o t  u s e d  d i r e c t l y  b y  t h e  a r e  n o t  
i n c l u d e di nt h i sl i m i t a t i o n .  To c l a r i f yt h i sp o i n t ,t h e  Departmenthas 
proposed an amendment t o  i t em C, adding a new subi tem ( 5 )  which will read as 
follows : 

For purposes o f  t h i s  item, t h e  f a c i l i t y ’ s  t o t a l  h i s t o r i c a l  

c a p i t a l  cost o f  cap i ta lasse tsmustno tinc ludethe  

f a c i l i t y ' s  a l l o w a b l e  p o r t i o n  of c a p i t a l  a s s e t s  of the  

c e n t r a l ,  a f f i l i a t e d  or c o r p o r a t eo f f i c e  whose cos tsare  

a l l o c a t e d  t o  the  facility's a d m i n i s t r a t i v ec o s tc a t e g o r yi n  

accordance w i t h  P a r t  9553.0030, subpart  4, i t em D. 


Theamendment proposed c l a r i f i e s  t h e  scope of t h i s  i t e m  as requestedby 
i n d u s t r y  commentators and i s  a necessary and reasonab leadd i t ion  to  t h er u l e s .  
Thisissue was tho rough lyd i scusseda tthehear ing  anddoes n o t  change the 
substance o f  t h eo r i g i n a lr u l e .T h e r e f o r e ,  i t  i s  conc ludedthat  i t  i s  no t  a 
subs tan t i a l  change for  purposes o f  Minn.Rule1400.1100(1985). 

9553.0060,subp. 1 ,  i t em C, subitems(21,(31, and ( 4 ) .  

148.Subitems ( 2 ) ,  (3 )  and (4 )conta inprov is ions  for  ad jus t i ngthe  
i n v e s t m e n tp e rb e dl i m i t a t i o n si nt h er u l e  as theyapply  t o  p a r t i c u l a r  
f a c i l i t i e s .  Subi tem(2)requirestheinvestmentper bed l i m i t a t i o n s  t o  be 
ad jus ted  eachJanuary 1 bythepercentage change inthecons t ruc t i onindex  
publishedbytheBureau of Economic Ana lys is  o f  the U . S .  Department o f  
Commerce. Undersubitem (31 ,  a c q u i s i t i o n sr e q u i r e d  o f  a f a c i l i t y  subsequent 
to  i t s  c e r t i f i c a t i o n  may be deprec ia tedwi thoutregard  to  theinvestmentper 
bed l i m i t a t i o n s  i f  theaddi t ions,rep lacements,  or newlyacquireddepreciable 
equipment i s  a c q u i r e d  b y  t h e  f a c i l i t y  i n  o r d e r  t o  mainta incompl iancewi ththe 
L i feSa fe ty  Code or w i t hf i r es a f e t yo r d e r s  o f  the" localagency" .  The 
p rov i s ionsinsub i tems(2 )  and ( 3 )  arenecessary and reasonable and may be 
adopted. However, there ference t o  " thelocalagency"should be c l a r i f i e d .  

436HCFA-179 f: 86-3 Date rec 3-ozo 



That t e r m  i s  notdef ined,  and i t  i s  unclearwhetherthereferences applies 
theSta te  F i r e  Marshal l ,  a countyagency,thebui ld ing code d i v i s i o n  o f  
Department o f  A d m i n i s t r a t i o n  or any s t a t e  or f e d e r a l  agency or p o l i t i c a l  
s u b d i v i s i o n  

applies t o  
the 

1 

Under subitem (41 ,  a f t e r  a f a c i l i t y ' s  first t h r e e  f u l l  r e p o r t i n g  y e a r s ,  
andonce e v e r yt h r e ef u l lr e p o r t i n gy e a r st h e r e a f t e r ,  i t s  investmentper bed 
l i m i t a t i o n  must be increasedbytheaverage o f  theannualpercentageincreases 
i n  theinves tmen tpe rl im i ta t i on  for  thecu r ren trepo r t i ngyear  and the 
p r e v i o u st h r e ef u l lr e p o r t i n gy e a r s .  A f u l l  r e p o r t i n gy e a r  must c o n t a i na t  
l e a s t  12 months. The adjustment made under t h i ss u b i t e m  does n o ta p p l yt o  any 
o r i g i n a lc o n s t r u c t i o n  and investmentcosts .Thissubi tem i s  necessaryand 
reasonable and may be adopted. I t  was supportedby MAHCF and i s  cons i s ten t  
w i t hp r e v i o u sr u l e sr e g u l a t i n gt h er a t e s  o f  ICF/MRs. David Gee suggestedthat 
i t  i s  i napprop r ia te  to  use theaverage change over  a three-yearper iod and 
apply  i t  t o  thethree-yearper iodra therthanapp ly ing  i t  t o  each i n d i v i d u a l  
year,however,therecord does notsuppor t  amending t h e  r u l e  i n  t h e  manner he 
suggested. 

9553.0060.subp. 1. I t e m  D. 

149. This  i t e m  regulatesthet reatment  o f  gains and lossesonthe 
d isposal  o f  cap i ta lasse ts .  I t  r e q u i r e st h a tt h e y  be inc luded i n  the 
computation o f  a f a c i l i t y ' sa l l o w a b l ec o s t s .G a i n so n  the sa le  or abandonment 
of  cap i ta lasse ts  must be of fset  a g a i n s tt h ep r o p e r t yr e l a t e d  cost category t o  
theex ten ttha tthega inresu l ted  from d e p r e c i a t i o n  expenseclaimed f o r  
reimbursementundertheMedicalAssistanceprogram.Gains or losseson 
t rade - ins  must be r e f l e c t e d  i n  t h e  h i s t o r i c a l  c o s t  o f  thenewlyacquired 
cap i ta lasse t .C la imsfo rlossesa rel im i ted  t o  a t o t a l  of log perres iden t  
dayperrepor t ingyear .  Any excess loss may be ca r r i edfo rward  to f u t u r e  
years.This i s  a necessaryandreasonableprovis ion and may be adopted. 
However, theDepartmentshouldconsider Mr. Gee'ssuggest ionthatthesaleof  
depreciableequipment or veh ic lesshou ld  be t r e a t e d  l i k e  a t rade - in  if they 
arerep laced so t h a t  f a c i l i t i e s  havetheopt ion t o  s e l l  a p iece  o f  equipment 
r a t h e rt h a nt r a d i n g  i t  i n  when t h a t  i s  economicallyadvantageous t o  them. 
T rea t i ng  suchsales as t r a d e - i n sw o u l dp e r m i tf a c i l i t i e s  t o  reducethebasis 
o f  thereplacementassetratherthanrepor t ing a ga in.  

9553.0060,subp. 1,  i t e m  E .  

150. I t e m  E r e q u i r e sf a c i l i t i e s  t o  funddeprec iat ion so t h a t  money will 
be a v a i l a b l e  to  rep lacedeprec iab leassetsa tthe  end o f  t h e i ru s e f u l  life and 
to  make p r i n c i p a l  paymentson long-termdebt when thosepaymentsexceed 
d e p r e c i a t i o n  expense. The concepto ffund ingdeprec ia t ion  was first inc luded 
i n  Rule 53T  i n  response to concernsra i sedin  the LAC Reportregardingthe 
f i n a n c i a ls t a b i l i t y  of ICF/MRs. The concept i s  genera l lysuppor tedbythe 
ICF/MR i n d u s t r y .  Under subitem ( 1 )  a f a c i l i t y  i s  r e q u i r e dt o  makean annual 
depos i t  to thefundeddeprec iat ionaccount .  The amount t h a t  must be deposi ted 
i s  determinedbysubtract ingtherequi redannualpr inc ipa l  paymentson c a p i t a l  
d e b t  f r o m  t h e  f a c i l i t y ' s  a l l o w a b l e  d e p r e c i a t i o n  and m u l t i p l y i n g  t h a t  f i g u r e  by 
the number oneminus an equ i typercentageconta inedinsubpar t5 .  Thus,where 
a l l o w a b l ed e p r e c i a t i o n  exceedstheannualpr incipal  payments requ i red ,the  
d i f f e rence ,reducedbythefac i l i t y ' spe rcen tageo fequ i t yownersh ip ,  must be 
p lacedinthefundeddeprec ia t ionaccount .A l though i t  was arguedthatthe 
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formulacould be changed to  reducethe amounts payab letothe  funded 
deprec ia t i on  accountaccount it i s  concludedthattheformulausedbytheDepartment 
i s  necessary and reasonable.Thereare anumber o f  ways i n  whichthe amount 
tha tshou ld-bepa idtothefundeddeprec ia t ionaccountcou ld  be c a l c u l a t e d .  
I n  choosing among thoseal ternat ivestheDepartment i s  n o t  r e q u i r e d  t o  choose 
the m o s t  reasonablemethodology. I t  i s  o n l yr e q u i r e d  t o  s e l e c t  a reasonable 
methodology. I n  t h i s  case i t  has shown t h a tt h e  methodology proposed 1 s 
necessary and reasonable and i t  may be adopted. 

9553.0060,subp. 1 .  i t e m  E. subitems(3) and ( 4 ) .  

151.Subitems ( 3 )  and ( 4 )  governtheuse of monies i n  t h e  f a c i l i t y ' s  
funded deprec iat ionaccount .  Those monies,andany i n t e r e s t  incomeearnedon 
them,can o n l y  be used for capi ta ldebtreduct ion,thepurchaseorreplacement
o f  cap i ta lasse ts  or the payment o f  c a p i t a l i z e d  r e p a i r s  for  t h e  f a c i l i t y .  
However, not more than 50% o f  thecumu la t i veto ta l  amount r e q u i r e d  t o  be 
depos i tedinthefundeddeprec ia t ionaccount  and t h e  i n t e r e s t  incomeearnedon 
thosedeposi ts may be withdrawn for purchases,replacements and r e p a i r s .  I f  
the amount i n  t h e  funded deprec ia t i onaccoun ta f te r  a withdrawal i s  equal t o  
or greaterthanthebalance o f  cap i ta ldeb trema in inga tthe  end o f  t h e  p r i o r  
repor t ingyear ,theexcess  amount may a l s o  be withdrawn for  thepurchase or 
replacement o f  cap i ta lasse ts  or for the payment o f  c a p i t a l i z e d  r e p a i r s .  
James S e i f e r t  a c e r t i f i e dp u b l i ca c c o u n t a n t ,a r g u e dt h a tt h i sp r o v i s i o n  i s  
unduly r e s t r i c t i v e .  However, as theDepartmentnoted i n  i t s  response t o  t h a t  
comment, the amount o f  d e p r e c i a t i o nr e q u i r e d  t o  be fundeddecreasesasthe 
percentageofequi tyincreases,  andoncethebalance,including i n te res t  
incomeearned,exceeds the  amount of outstandingdebt,theexcess may be 
w i thdrawnwi thoutregardtothe  50% w i thd rawa ll im i ta t i on .There fo re ,the  
fundeddeprec iat ionbalancecan,af terdebtsarepaid o f f ,  be withdrawn t o  
purchasecapi ta lassets.Therefore,  i t  i s  conc ludedtha ttheprov is ions  o f  
thesesubitemsarenecessaryandreasonable as proposed. 

9553.0060,subp. 2 ,  L i m i t a t i o n s  on In te res tRa tes .  

152. W i t hc e r t a i nl i m i t a t i o n s ,t h ee f f e c t i v ei n t e r e s tr a t eo n  each 
a l lowab lecap i ta ldebt(except  motor v e h i c l ed e b t ) ,i n c l u d i n gp o i n t s ,  
f inanc ingcharges and a m o r t i z a t i o n  o f  bondspremiums or d i s c o u n t se n t e r e d  
i n t o  a f t e r  December31, 1985, I s  sub jec t  t o  thelesse r  of  f o u rs t a t e d  
l i m i t a t i o n s .  The l i m i t a t i o n sa r et h ee f f e c t i v ei n t e r e s tr a t e  on t h ec a p i t a l  
debt; a ra te1 .5percentagepo in ts  above t h ep o s t e dy i e l d  for  c e r t a i n  
convent ionalf ixed-ratemortgages; a r a t e  3 percentagepoints  above theprime 
ratedeterminedon a month lybasis ;  or 16%. L i m i t a t i o n s  onthe maximum 
in te res tra tea l l owab lea renecessa ry  and reasonable. They a recons is ten t  
w i t ht h ep r o v i s i o n s  o f  Minn.Stat .  5 2568.501,subd. 3 ,  andimplementthe 
recommendationscontained i n  the LAC Report.  A maximum i n t e r e s tr a t e  
l i m i t a t i o n  o f  16% i s  necessary and reasonable. However, i t  does n o t  
e f f e c t i v e l y  encourage e f f i c i e n t  and economicaloperat ion when i n t e r e s t  r a t e s  
arebelowthat amount.Consequent ly,otherl imi tat ionsarenecessary as the 
Department has proposed. The Department's SNR a d e q u a t e l yj u s t i f i e st h e  need 
and reasonableness of  t h eo t h e ra l t e r n a t i v e st h a ts h o u l d  be a p p l i e d  and they 
may be adopted. 
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< c9553.0060,subp. 3, A l l o w a b l eI n t e r e s t  Expense. 

153.  The p rov i s ions  o f  t h i ss u b p a r t  were shown t o  be necessary and 
reasonable,as amended, and thetechn ica l  amendments made to  1t donot 
c o n s t i t u t es u b s t a n t i a l  changes for  purposes o f  Minn.Rule1400.1100(1985). 
Severa lpe rsonsques t ionthel im i tedab i l i t y  o f  owners t o  s e l l  t h e i r  
f a c i l i t i e s  andchange i n t e r e s t  expenses. They suggestedthattheDepartment 
a d d r e s st h a ti s s u ei nf u t u r er u l e s .  Mr. Gee noted, for example, t h a tt h e  
l i m i t a t i o n s  i n  t h e  r u l e  donotaddress a p r o v i d e r ' s  a b i l i t y  t o  g e t  o u t  of the  
business or t o  s e l l  h i s  business i f  one o f  the  members o f  theco rpo ra t i on  
d ies ;  and Mr. Harg isnotedtha t  some prov is ionsshould be i n c l u d e di nt h er u l e  
for  bona f i desa les .  I t  was s u g g e s t e dt h a tt h ei n t e r e s tr a t el i m i t a t i o n so n  
thesale o f  f a c i l i t i e s  c o u l d  be reso lved i f  theDepartmentwent to  a d i f f e r e n t  
k i n d  o f  reimbursementsystemwherebytheproperty c o s t s  arereimbursed i n  t h e  
form o f  a r e n t a l .  These issues havebeen discussedbefore.  The Department i s  
workingon a r e n t a lc o n c e p ta tt h i st i m eb u t  hasbeen unable to implement a 
renta lconcept  for ICF/MRs as i t  has done for nurs ing  homes because o f  a l ack  
o f  funds to undertakethenecessarystudies and employ thenecessarytechnical  
h e l p .I n d u s t r yr e p r e s e n t a t i v e sf r e q u e n t l yc r i t i c i z e dt h eD e p a r t m e n t ' sf a i l u r e  
t o  implement a ren ta lsys tem and suggestedtha ttheAdmin is t ra t i ve  Law Judge 
orderthe  Agency to do so. Suchan o r d e rI so u t s i d et h e  scope o f  the  
a u t h o r i t y  o f  theadministrat ive Law Judge, who, bys ta tu te ,  i s  l i m i t e d  t o  
evaluat ingthereasonableness of  theconcepts and systemsproposedbythe 
Agency. 

9553.0060,supb.3.item C. 

154.Under t h i si t e m ,r e s t r i c t e df u n d s  must be used(exhausted) t o  
purchase or rep lacecap i ta lasse tsbefore  a loan may be made for  such 
purchases. For purposes o f  t h i si t e m ,  a r e s t r i c t e d  fund i s  one whose use i s  
r e s t r i c t e d  t o  thepurchase or replacement of  capi ta lassets .Kath leenPine 
ob jec ted  to t h i s  r u l e  because a donor may r e s t r i c t  funds to a purposeother 
thanthepurchase or replacement of  cap i ta lasse ts .  However, t h i s  r u l e  does 
no tapp ly  t o  fundsun lesstheya reres t r i c ted  t o  thepurposesmentioned. I t  
does no tapp ly  t o  f u n d st h a ta r er e s t r i c t e d  t o  otherpurposes.Therefore,  
t h i s  p a r t  i s  necessary and reasonableasproposed. 

9553.0060,subp. 3, i t em G. 

155. I n  response t o  Mr. Gee'ssuggestiontheDepartmentproposes t o  amend 
i t e m  G, subi tem(31,uni t(b)  to  exc ludethecosts  o f  r e f i n a n c i n gb a l l o o n  
payments,such as p o i n t s ,o r i g i n a t i o nf e e s ,  or t i t l e  searches.Thatrule,  as 
amended, i s  necessary and reasonable and the amendment made does no t  
c o n s t i t u t e  a subs tan t i a l  change for purposes of Minn.Rule1400.1100. 

9553.0060,supb. 3, i t e m  H .  

156. Inaddi t ion,theDepar tmentproposed an amendment t o  t h i s  i t e m .  A s  
o r i g i n a l l y  proposed, i t  p rov idedtha tthecos t  of landpurchasedpr io r  t o  
January 1 ,  1984must be l i m i t e d  t o  thelaws and r u l e s  i n  e f f e c t  o n  December 
31,1983. A s  amended, t h i sp r o v i s i o nw o u l d  limit thecos t  o f  landpurchased 
p r i o r  t o  January 1 ,  1984 to  $1,000 perl icensedbed.This amendment was 
c r i t i c i z e db yK a t h l e e nP i n eo nt h eg r o u n d st h a tt h el i m i t a t i o ni ne f f e c to n  
December 3 1 ,  1983 was no t  $1,000 u n l e s so t h e rl i m i t a t i o n s  wereexceeded.That 


